
A Partnership Including
Professional Corporations
600 13thth Street, N.W.
Washington, D.C.   20005-3096
202-756-8000
Facsimile 202-756-8087
http://www.mwe.com

MCDERMOTT, WILL & EMERY

Robert S. Schwartz
rschwartz@mwe.com
202-756-8081

Boston
Chicago
London
Los Angeles
Miami
Moscow
Orange County
New York
St. Petersburg
Silicon Valley
Vilnius
Washington, D.C.

September 5, 2000

VIA ECFS

Ms. Magalie R. Salas
Federal Communications Commission
Office of the Secretary
445 12th Street, SW
Washington, D.C.  20554

Re: Written Ex Parte  Presentations; In the Matter of Compatibility Between Cable
Systems and Consumer Electronics Equipment; PP Docket No. 00-67; In the
Matter of Implementation of Section 304 of the Telecommunications Act of
1996; Commercial Availability of Navigation Devices; CS Docket No: 97-80

Dear Ms. Salas:

This is to notify the Office of the Secretary that on September 5, 2000, on behalf of
Circuit City Stores, Inc., Robert S. Schwartz of McDermott, Will & Emery delivered the
attached written ex parte presentation to: Chairman Kennard, Commissioner Furchtgott-Roth,
Commission Ness, Commissioner Powell, and Commissioner Tristani; William J. Friedman IV,
Senior Legal Advisor to Commissioner Tristani, David Goodfriend, Legal Advisor to
Commissioner Ness, Paul Jackson, Special Assistant to Commissioner Powell, Karen
Edwards Onyeije, Legal Advisor to Chairman Kennard, Mark Schneider, Senior Legal Advisor
to Commissioner Ness, and Helgi Walker, Senior Legal Advisor to Commissioner Furchtgott-
Roth; Deborah Lathen, William Johnson, Deborah Klein, Steven Broeckaert and Thomas
Horan of the Cable Services Bureau; Robert Pepper, Amy Nathan and Jonathan Levy of the
Office of Plans & Policy, and Dale Hatfield, Alan Stillwell and Bruce Franca of the Office of
Engineering & Technology.  Circuit City’s written ex parte presentation responds to the
August 25, 2000 ex parte letter filed by the Motion Picture Association of America.

In accordance with Section 1.1206 of the Federal Communications Commission rules,
this letter and the written presentation is being provided to your office.  A copy of this notice
has been delivered to the parties listed above.

Very truly yours,

/s/ Robert S. Schwartz

Robert S. Schwartz

cc: Chairman Kennard
Commissioner Furchtgott-Roth
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Helgi Walker
Deborah Lathen
William Johnson
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Thomas Horan
Robert Pepper
Amy Nathan
Jonathan Levy
Dale Hatfield
Alan Stillwell
Bruce Franca
Neal Goldberg – National Cable Television Association
Fritz Attaway – Motion Picture Association of America



&LUFXLW &LW\ 6WRUHV

6HSWHPEHU �� ����

5HVSRQVH 7R 03$$ $VVHUWLRQV

5H ')$67 /LFHQVH

,Q LWV H[ SDUWH OHWWHU RI $XJXVW ��� WKH 03$$ PDNHV VHYHUDO LQFRUUHFW

DVVHUWLRQV ZLWK UHVSHFW WR WKH SXUSRVH DQG VWDWXV RI WKH �')$67� OLFHQVH�

��� 7KDW WKH ')$67 OLFHQVH FRYHUV �FRPSRQHQWV XVHG LQ WKH FDEOH

WHOHYLVLRQ LQGXVWU\�

7KH DVVHUWLRQ WKDW WKH VXEMHFW RI WKH ')$67 OLFHQVH LV �FRPSRQHQWV
XVHG LQ WKH FDEOH WHOHYLVLRQ LQGXVWU\� EHWUD\V D IXQGDPHQWDO

PLVDSSUHKHQVLRQ RI WKH ODZ SXUVXDQW WR ZKLFK WKH GUDIW ')$67 OLFHQVH LV

EHLQJ FUHDWHG� DV ZHOO DV RI &6 'RFNHW ������

7KH ODZ� 6HFWLRQ ��� RI WKH 7HOHFRPPXQLFDWLRQV $FW RI ����� ZDV
HQDFWHG WR EULQJ FRPSHWLWLRQ WR WKH PDUNHW IRU 1DYLJDWLRQ 'HYLFHV� DV

HOHPHQWV RI IUHHO\ PDUNHWHG FRQVXPHU HOHFWURQLFV DQG LQIRUPDWLRQ

WHFKQRORJ\ SURGXFWV� ,Q VKRUW� &RQJUHVV
V SXUSRVH ZDV WR IUHH WKLV

IXQFWLRQDOLW\ IURP FRPSHWLWLYH FRQILQHPHQW ZLWKLQ FDEOH LQGXVWU\ VXSSO\
FKDQQHOV�

'UDIWV RI WKH ')$67 WR GDWH KDYH EHHQ REMHFWLRQDEOH SUHFLVHO\ EHFDXVH

WKH\ ZRXOG UH�HVWDEOLVK DQ DUELWUDU\ PRQRSRO\ RYHU GHVLJQ� FRQILJXUDWLRQ�
DQG GLVWULEXWLRQ RI WKHVH SURGXFWV� )RU �� \HDUV� FRPSHWLWLYH HQWUDQWV KDYH

EHHQ GHQLHG DQ\ VKDUH RI WKH 1DYLJDWLRQ 'HYLFH PDUNHW EHFDXVH� RXW RI

FRQFHUQ IRU WKHLU YXOQHUDELOLW\ WR WKHIW RI VHUYLFH� )HGHUDO DQG VWDWH ODZV

SUHYHQWHG WKHP IURP EHLQJ VROG FRPSHWLWLYHO\� 7KHLU GHVLJQ� PDQXIDFWXUH�

DQG GLVWULEXWLRQ ZHUH DOO FORVHG WR FRPSHWLWLRQ� DV WKH\ UHPDLQHG
�FRPSRQHQWV XVHG LQ WKH FDEOH WHOHYLVLRQ LQGXVWU\��

,Q HQIRUFLQJ 6HFWLRQ ���� WKH &RPPLVVLRQ UHTXLUHG VHSDUDWLRQ RI WKH

YXOQHUDEOH VHFXULW\ FLUFXLWU\ RQWR 32' PRGXOHV� DQG GHFODUHG D �ULJKW WR
DWWDFK� IRU WKH IUHHO\ FRPSHWLWLYH KRVW GHYLFHV� $ OLPLWHG PHDVXUH RI UH�

HQFU\SWLRQ� LQYROYLQJ ')$67 WHFKQRORJ\� ZDV DGGHG WR SULYDWH VHFWRU

VSHFLILFDWLRQV YROXQWDULO\� LQ UHVSRQVH WR SOHDV RI 03$$ DQG LWV PHPEHUV� ,W

ZRXOG EH LURQLF LQGHHG LI WKH IDFW WKDW WKLV ODWH PHDVXUH� ZKLFK LQYROYHV XVH

RI D SDWHQWHG WHFKQLTXH� ZHUH QRZ WR EH FRQVWUXHG E\ WKH &RPPLVVLRQ DV

HUHFWLQJ RI D QHZ� EODQNHW PRQRSRO\ RYHU 1DYLJDWLRQ 'HYLFHV �� LQ SODFH RI

WKH RQH WKDW &RQJUHVV WROG WKH &RPPLVVLRQ WR DEROLVK�



03$$
V PLVFKDUDFWHUL]DWLRQ RI WKH ')$67 OLFHQVH� DV DGGUHVVLQJ RQO\

�FDEOH LQGXVWU\ FRPSRQHQWV�� H[SODLQV LWV H[SHFWDWLRQ WKDW WKH FDEOH LQGXVWU\

�� WKH LQFXPEHQW PRQRSROLVW �� VKRXOG KDYH IUHH UHLJQ� IRU WKH EHQHILW RI

03$$ SURJUDP VXSSOLHUV� WR UHVWUDLQ� UHVWULFW� DQG GLFWDWH WKH GHVLJQ RI DOO

FRPSHWLWLYH HQWUDQW GRZQVWUHDP GHYLFHV��

��� 7KDW )&& UXOHV �FOHDUO\ SHUPLW WKH ')$67 OLFHQVH� WR LPSRVH FRQWHQW

RZQHUV
 �H[FOXVLYH ULJKWV� RQ FRPSHWLWLYH PDQXIDFWXUHU OLFHQVHHV

03$$ FRQWLQXHV WR SUHWHQG WKDW 3DU� �� RI WKH 1DYLJDWLRQ 'HYLFH 5	2

DGGUHVVHV OLFHQVH UHVWUDLQWV UDWKHU WKDQ DUHDV RI VSHFLILFDWLRQ� 7KDW

SDUDJUDSK GLVFXVVHV VHYHUDO WHFKQRORJLHV WKDW PLJKW EH LPSOHPHQWHG LQ

1DYLJDWLRQ 'HYLFHV WKDW� IRU SXUSRVHV RI WKH )&&
V GLVWLQFWLRQV EHWZHHQ WKH

&�$ FLUFXLWU\ WR EH LVRODWHG RQ 32'V� DQG RWKHU FLUFXLWU\ WR UHVLGH LQ KRVWV�
DUH QRW FODVVLILHG E\ WKH &RPPLVVLRQ DV �FRQGLWLRQDO DFFHVV��� 7KLV

SDUDJUDSK GRHV QRW DW DOO DGGUHVV WKH TXHVWLRQ RI ZKDW� LI DQ\� OLFHQVH

UHVWUDLQWV PD\ EH LPSRVHG RQ WKRVH ZKR LPSOHPHQW VXFK FRS\ SURWHFWLRQ�

QRQ�&�$ WHFKQRORJ\� ,W ZDV SUHFLVHO\ WKLV VRUW RI DQFLOODU\ OLFHQVH LPSRVLWLRQ

WKDW WKH &RPPLVVLRQ� DV LW GLG LQ LWV 3DUW �� UXOHV� JXDUGHG DJDLQVW LQ LWV
UHJXODWLRQV�

7KH 5	2 IRUPXODWLRQ DV WR OLFHQVH FRQVWUDLQWV FRXOG QRW EH FOHDUHU ��

WKH RQO\ SHUPLVVLEOH VXEMHFWV IRU OLFHQVH FRQVWUDLQW DUH �KDUP WR WKH
QHWZRUN� DQG �WKHIW RI VHUYLFH�� 7KH UHVWUDLQWV LQ WKH GUDIW ')$67 OLFHQVH�

KRZHYHU� JR ZHOO EH\RQG HYHQ HQIRUFHPHQW RI WKH SDUWLFXODU HQFU\SWLRQ

PHDQV UHIHUHQFHG LQ SDU� ��� 7KH\ ZRXOG LQFOXGH �D� QRQ�WUDQVPLVVLRQ� RYHU

D KRPH QHWZRUN� RI +'79 VLJQDOV IRU ZKLFK FRQVXPHUV KDYH SDLG �DQG DV WR
ZKLFK WKHUH LV QR GLVSXWH DERXW WKHLU DXWKRUL]DWLRQ WR YLHZ�� DQG �E�

UHVWULFWLRQV RQ WKH DWWDFKPHQW RI UHFRUGLQJ GHYLFHV��

1RZKHUH LV LW ZULWWHQ LQ 8�6� ODZ WKDW GRZQVWUHDP FRQVXPHU

HOHFWURQLFV� LQIRUPDWLRQ WHFKQRORJ\ RU WHOHFRPPXQLFDWLRQV GHYLFHV PXVW EH

GHVLJQHG WR FRQIRUP WR �H[FOXVLYH ULJKWV� RI VLJQDO SURSULHWRUV� �7KHUH LV

FHUWDLQO\ QR ULJKW� WR EH LPSOLHG IURP ³FRQGLWLRQDO DFFHVV�´ WR LQWHUUXSW

DXWKRUL]HG YLHZLQJ RI +'79 VLJQDOV�� 7KH &RPPLVVLRQ VKRXOG QRW EURDGHQ

LWV UHJXODWLRQV VR DV WR DSSURYH VXFK D GRFWULQH� HVSHFLDOO\ ZKHQ LWV
FRQJUHVVLRQDO PDQGDWH LV WR IUHH DQ LQGXVWU\ IURP H[LVWLQJ PRQRSRO\

FRQVWUDLQWV�


 
 


                                               
� 03$$
V FODLP WKDW LWV PHPEHUV KDYH QRWKLQJ WR GR ZLWK WKH DWWHPSW WR LPSRVH VXFK

UHVWULFWLRQV LV EHOLHG E\ WKH GLUHFW UHIHUHQFH WR WKH 03$$ UHTXHVW LQ WKH H[WDQW GUDIW RI WKH

')$67 OLFHQVH�
� ,I WKH VSHFLILHG WHFKQRORJ\ ZHUH FODVVLILHG DV �FRQGLWLRQDO DFFHVV�� XQGHU )&& UXOHV LWV XVH

ZRXOG KDYH WR EH OLPLWHG WR WKH 32' PRGXOH DQG QRW WKH KRVW GHYLFH�
� 6HH &LUFXLW &LW\ H[ SDUWH ILOLQJ RI $XJXVW ��� �����



,I WKH )&& LV WR FRQVLGHU PRGLI\LQJ LWV UHJXODWLRQV VR DV WR DOORZ OLFHQVH

UHVWUDLQWV EDVHG RQ WKH SHUPLWWHG HQFU\SWLRQ VSHFLILFDWLRQ� LW VKRXOG QRW GR

VR LQ WKH PDQQHU �� UHTXHVWHG E\ 03$$ �� WKDW ZRXOG UH�LPSRVH WKH

PRQRSRO\ RYHU 1DYLJDWLRQ 'HYLFH IXQFWLRQV WKDW &RQJUHVV LQVWUXFWHG WKH

&RPPLVVLRQ WR EUHDN XS� 7KDW LV WKH HQWLUH SRLQW RI PDQXIDFWXUHU DQG

UHWDLOHU UHDFWLRQ WR WKH GUDIW ')$67 OLFHQVH� ,W H[SODLQV ZK\ �DFFRUGLQJ WR

1&7$� RQO\ �FDEOH LQGXVWU\ FRPSRQHQW� VXSSOLHU 6FLHQWLILF $WODQWD KDV

SXUSRUWHG WR VLJQ VRPH YHUVLRQ RI WKLV GUDIW OLFHQVH �� � GD\V DKHDG RI WKH

&RPPLVVLRQ
V -XO\ � GHDGOLQH IRU FDEOH LQGXVWU\ VXSSRUW RI FRPSHWLWLYH HQWU\�


